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I. PRELIMINARY STATEMENT

The United States submits this memorandum of law in support of Plaintiffs’
Motion for Preliminary Injunction. This case involves important issues regarding
the elimination of discrimination in public schools and public facilities on the
basis of religion. Plaintiffs allege, inter alia, that Defendants discriminated against
Plaintiffs’ religious beliefs by refusing to allow them free access to school
facilities even though Defendants permit secular organizations whose speech
concerns the same subject matter as the Plaintiffs’ free access to school facilities.

The United States 1s charged with enforcing Title IV of the Civil Rights Act
of 1964, which authorizes the Attorney General to seek relief if a school deprives
students of the equal protections of the laws. See 42 U.S.C. § 2000c-6. The
United States is also charged with enforcing Title I1I of the Civil Rights Act of
1964, which authorizes the Attorney General to seek relief when persons are
denied equal use of public facilities on the grounds of race, color, religion, or
national origin. 42 U.S.C. §§ 2000b. The United States also is authorized under
Title IX of the Civil Rights Act of 1964 to intervene in cases alleging violations of
the Equal Protection Clause that are of general public importance. See 42 U.S.C.
§ 2000h-2.

Because of the United States’ statutory mandate to prevent discrimination
on suspect criteria such as religion, this memorandum focuses on the issues
asserted in the Complaint concerning unconstitutional discrimination against

religious points of view.'

'Because most claims of religious viewpoint discrimination are addressed in
the context of the First Amendment, few opinions address claims of religious
viewpoint discrimination under the Fourteenth Amendment independently of the First
Amendment. Nevertheless, “[c]ontent-based restrictions also have been held to raise
Fourteenth Amendment equal protection concerns because, in the course of regulating
speech, such restrictions differentiate between types of speech.” Burson v. Freeman,
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charge to “non-profit organizations, clubs or associations, with a participation of
at least 50% Upland youth, which promote youth and school activities. These
groups include, but are not limited to, Girl Scouts, Boy Scouts, Campfire, Inc.,
Parent-Teacher’s Associations, and school-community advisory councils.” Policy.
Groups sponsoring “religious activities,” however, are charged rent, equal to
“direct costs,” for using school facilities. See Policy; Defs’ Opp. at 1-2.

The District’s facility-use policy is based on state law. Sections 38131 and
38134 of the California Education Code (the “California Statute” or “Civic Center
Act”) deem school facilities to be designated public fora. Cal. Educ. Code §§
38131, 38134 (West 2004). The Act permits groups to use schools to meet and
discuss “any subjects and questions which in their judgment pertain to the
educational, political, economic, artistic, and moral interests of the citizens of the
communities in which they reside,” and “matters of general or public interest.”
Cal. Educ. Code §§ 38131(a), (b). School facilities used for “religious purposes,”
on the other hand, can be used only “for temporary periods, on a one-time or
renewable basis” if “no suitable meeting place is otherwise available.” Id. at §
38131(b)(3). Furthermore, groups using school facilities in this fashion must be
charged an amount at least equal to the school district’s direct costs.” Id. at §
38134(d).

In February 2004, CEF asked the Defendants to use Sycamore Elementary
School for a weekly after-school meeting to discuss how the Bible addresses
issues facing students. See Complaint 44 65-67. The District approved the
request. Subsequently, the Defendants sent CEF an invoice for $304 representing

16 weeks of use. See Def’s Opp. at 2. CEF objected to this fee but again asked to

The Code also permits, but does not require, school districts to charge groups
using facilities for non-religious purposes. Id. at § 38134 (b). The District, under its
policy, does not do so for at least the groups identified above.
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